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Synopsi s:

This matter cones on for hearing pursuant to the tinely protest of TAXPAYER
(the "Taxpayer") of two Notices of Tax Liability dated June 9, 1995 in the
amount of $19,085.00 including penalties and interest. The basis of the notices
was an audit of the taxpayer's sales account for the period of July 1, 1991
t hrough Decenber 31, 1994, done by a conparison of simlar businesses. At issue
is the question of whether the IlIlinois Departnment of Revenue (the "Departnent")
correctly assessed the anmpunt of the deficiencies against the taxpayer.
Following the subm ssion of all evidence and a review of the record, it is

recomended that this matter be resolved in favor of the Departnent.

Fi ndi ngs of Fact:

1. The prima facie <case of the Departnent, i ncl usive of al |
jurisdictional elements, was established by the adm ssion into evidence of two

Audit Correction and/or Determ nation of Tax Due docunents showing a liability
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of $15,862.00 for tax and penalties for July 1991 through Decenber 1994. (Dept.
Ex. No. 1)

2. The Departnment issued two Notices of Tax Liability to the taxpayer
Notice of Tax Liability nunmber XXXXX, issued on June 9, 1995, was in the anount
of $16,143.00 including tax, penalties and interest for the period of July 1,
1991 through Novenber 30, 1993. Notice of Tax Liability nunmber XXXXX, also
i ssued on June 9, 1995, was in the anopunt of $2,942.00 including tax, penalties
and interest for the period of Decenber 1, 1993 through Decenber 31, 1994.
(Dept. Ex. No. 2)

3. The liability was established based upon the returns that the
taxpayer filed and a conparison of those returns to records of two simlar
busi nesses in the sane location. (Tr. pp. 15-17, 32-34)

4. The Departnent nade repeated attenpts to obtain books and records
fromthe taxpayer. (Dept. Ex. Nos. 5-9; Tr. pp. 23-30)

5. The taxpayer did not file income tax returns for the periods in
question. (Tr. pp. 22-23)

6. The taxpayers have an accountant who helps and assists the taxpayer

with the preparation of the tax returns. (Tr. pp. 9-10, 13-14, 27-28, 39-41)

Concl usi ons of Law

The Retailer's Cccupation Tax Act, 35 ILCS 120/1 et seq. inposes a tax upon
persons engaged in the business of selling at retail, tangible persona
property... 35 ILCS 120/ 2.

It is presumed that all sales of tangible personal property are subject to
tax under the act and the burden is on the taxpayer to prove that a transaction
is not subject to tax. Taxpayers are required to keep adequate books and
records of all sales. See 35 ILCS 120/7; 86 Admin. Code ch. 1, Sec. 130.801 et
seq.-

The taxpayer contends that the auditor incorrectly determned the

liability. The Departnent repeatedly requested all of the taxpayer's
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docunentation to substantiate sales, to no avail. The Department then corrected
the returns according to its best judgnment and issued the Correction of Returns.
A Correction of Return/Determ nation of Tax due is prima facie correct and the

burden is on the taxpayer to rebut that presunption. 35 ILCS 120/4; A.R Barnes

& Co. v. Departnment of Revenue, 173 IIl.App.3d 826 (1st. Dist. 1988) In order

to overcone the presunption of validity attached to the Departnment's corrected
returns, the taxpayer has to produce conpetent evidence identified with books

and records to show that the Departnment's returns are incorrect. Copilevitz v.

Departnment of Revenue, 41 IIl.2d 154 (1968); Masini v. Departnment of Revenue, 60

I11.App.3d 11 (1st. Dist. 1978) Oral testinony, standing alone, is not
sufficient to overcone the prima facie correctness of the determ nations of the

Departnment. A R Barnes supra. |In this case, the taxpayer has failed to rebut

the prima facie case of the Departnent.
It is therefore recommended that the Director uphold the Notices of Tax
Liability nunmbered XXXXX and XXXXX in their entirety.

Respectful ly Subm tted,

Barbara S. Rowe
Adm ni strative Law Judge
January 21, 1997
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